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Aﬀordability Percentages Will Decrease for 2018
On May 5th, the IRS released Revenue Procedure 2017‐36 to index the contribu on
percentages in 2018 for purposes of determining aﬀordability of an employer’s plan un‐
der the Aﬀordable Care Act. For plan years beginning in 2018, employer‐sponsored cov‐
erage will be considered aﬀordable if the employee’s required contribu on for self‐only
coverage does not exceed:
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9.56 percent of the employee’s household income for the year, for purposes of both
the pay or play rules and premium tax credit eligibility; and



8.05 percent of the employee’s household income for the year, for purposes of an
individual mandate exemp on (adjusted under separate guidance).

These updated aﬀordability percentages are eﬀec ve for taxable years and plan years
beginning Jan. 1, 2018. This is the ﬁrst me since these rules were implemented that
the aﬀordability contribu on percentages have been reduced. As a result, some em‐
ployers may need to reduce their employee contribu ons for 2018 to meet the adjusted
percentage.
Overview of the Aﬀordability Requirement
Under the ACA, the aﬀordability of an employer’s plan may be assessed in the following
three contexts:


The employer shared responsibility penalty for applicable large employers (also
known as the pay or play rules or employer mandate);



An exemp on from the individual mandate tax penalty for individuals who fail to
obtain health coverage; and



The premium tax credit for low‐income individuals to purchase health coverage
through an Exchange.

Un l the American Health Care Act replaces the ACA, we advise con nuing to follow the
laws established under the Aﬀordable Care Act.
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Have You Been Filing Your Form 5500? —FAQs on What You Need to Know
Each year, employee beneﬁt plan administra‐
tors are generally required to ﬁle a re‐
turn/report regarding the plan’s ﬁnancial condi‐
on, investments and opera ons. The annual
repor ng obliga on is generally sa sﬁed by
ﬁling the Form 5500 Annual Return/Report of
Employee Beneﬁt Plan or Form 5500‐SF Short
Form Annual Return/Report of Small Employee
Beneﬁt Plan, plus any required schedules and
a achments. The Department of Labor (DOL),
IRS and the Pension Beneﬁt Guaranty Corpora‐
on (PBGC) jointly developed the Form 5500
series to consolidate the main annual repor ng
requirements for employee beneﬁt plans.
The Form 5500 series is intended to protect the
rights and beneﬁts of plan par cipants and
beneﬁciaries by assuring that:

“The Form 5500
series is intended
to protect the
rights and
benefits…”





Employee beneﬁt plans are operated and
managed in accordance with certain pre‐
scribed standards.
Employee beneﬁt plan par cipants and
beneﬁciaries are provided with or have
access to suﬃcient plan informa on.

In addi on, the Form 5500 series is an im‐
portant compliance, research and disclosure
tool for the DOL. It is also a source of infor‐
ma on and data for use by other federal agen‐
cies, Congress and the private sector in as‐
sessing employee beneﬁt, tax and economic
trends and policies.
An employee beneﬁt plan’s 5500 or 5500‐SF
must accurately reﬂect the plan’s characteris‐
cs and opera ons for the repor ng period. An
employee beneﬁt plan administrator’s re‐
por ng obliga ons under the Form 5500 or
5500‐SF will vary based on the type and size of
beneﬁt plan involved. For example, the admin‐
istrator of a small, insured health plan will typi‐
cally have signiﬁcantly fewer repor ng obliga‐
ons than the administrator of a large pension
plan.
Frequently Asked Ques ons About the Form
5500 Series
Am I required to ﬁle a Form 5500 or 5500‐SF
for my employee beneﬁt plan? Administrators
of ERISA employee beneﬁt plans are required
to ﬁle an annual Form 5500 or 5500‐SF, unless

a repor ng exemp on applies. More speciﬁcal‐
ly, if you are the administrator of a proﬁt shar‐
ing plan, stock bonus plan, money purchase
plan, 401(k) plan, deﬁned beneﬁt plan, certain
403(b) plans or a welfare beneﬁt plan, generally
you must ﬁle a Form 5500 or 5500‐SF for the
plan each year.
Certain welfare beneﬁt plans are exempt from
all or part of the Form 5500 series repor ng
requirements. For example, there is an exemp‐
on from Form 5500 series repor ng for small
welfare beneﬁt plans (fewer than 100 par ci‐
pants at the beginning of the plan year) that are
unfunded, fully insured or a combina on of
unfunded and fully insured.
Which welfare plans must ﬁle a Form 5500 or
5500‐SF?
Must ﬁle:
 Large funded plans
 Large unfunded plans
 Large insured plans
 Large combina on unfunded/insured plans
 Small funded plans
Exempt from ﬁling:
 Small unfunded plans


Small insured plans



Small combina on unfunded/insured plans



Unfunded or insured plans for certain se‐
lect employees (management or highly
compensated employees)

Small Plans
On July 21, 2016, a proposed rule was published
regarding the Form 5500 ﬁling requirements.
Signiﬁcantly, the proposed rule would eliminate
the current ﬁling exemp on for small group
health plans, both insured and unfunded. Also,
a new Schedule J would be used to report de‐
tailed informa on about group health plan op‐
era ons and compliance. The new rule was
proposed to apply for plan years beginning on
or a er Jan.1, 2019. However, it is unclear at
this point whether the Trump administra on
will move forward with the proposed changes.
What is a small plan? Small plans are those
with fewer than 100 covered par cipants at the
beginning of the plan year.
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Have You Been Filing Your Form 5500? ‐ FAQs on What You Need to Know
Who are covered par cipants? Par cipants
are covered by the plan on the earlier of: (1)
the date the plan says par cipa on begins; (2)
the date the individual became eligible to re‐
ceive a beneﬁt; or (3) the date the individual
makes a voluntary or mandatory payment.
Par cipants may include employees and for‐
mer employees (for example, COBRA beneﬁ‐
ciaries).
Covered dependents are NOT counted as par‐
cipants when determining if a plan qualiﬁes
for the small plan exemp on.
What is an insured plan? Insured plans are
those where beneﬁts are paid solely through
insurance policies. Premiums must be paid
directly by the employer from its general as‐
sets. Alterna vely, premiums may be paid
partly from an employer’s general assets and
partly by par cipant contribu ons, which the
employer forwards no later than three months
a er receipt.
Am I eligible to ﬁle a Form 5500‐SF for my
employee beneﬁt plan? Eligible small employ‐
ee beneﬁt plan ﬁlers may use the Form 5500‐
SF instead of the regular Form 5500. Form
5500‐SF is a simpliﬁed two‐page annual re‐
por ng form. To be eligible to use Form 5500‐
SF, an employee beneﬁt plan must:


Have fewer than 100 par cipants at the
beginning of the plan year
 Meet the condi ons for exemp on from
the plan audit requirement
 Have all of its assets invested in certain
secure investments with a readily determi‐
nable fair value
 Hold no employer securi es
 Not be a mul employer plan
Do I electronically ﬁle a Form 5500 or 5500‐SF
for my employee beneﬁt plan? Eﬀec ve Jan.
1, 2010, all Forms 5500 and 5500‐SF, including
required schedules and a achments, must be
ﬁled electronically using the DOL’s EFAST2
electronic ﬁling system. Administrators cannot
ﬁle paper annual reports by mail or other de‐
livery service.
Plan ﬁlers must obtain EFAST2 electronic cre‐
den als to sign and/or submit the Form 5500
or 5500‐SF, or to prepare a return in IFILE. In

addi on to the online resources noted
above, plan ﬁlers may obtain assistance
through the toll‐free EFAST2 Help Line at 1‐
866‐463‐3278.
What is the Deadline for ﬁling Form 5500 or
5500‐SF? Form 5500 or 5500‐SF must gener‐
ally be ﬁled by the last day of the seventh
month following the end of the plan year,
unless an extension applies. For calendar
year plans, the deadline is normally July 31
of the following year.
How can I obtain an extension for ﬁling
Form 5500 or 5500‐SF? A plan administrator
may request a one‐ me extension of two
and one‐half months by ﬁling IRS Form 5558
by the unextended due date of the Form
5500 or 5500‐SF. If the Form 5558 is ﬁled on
or before the normal due date of the Form
5500 or 5500‐SF, the extension is automa ‐
cally granted.
Who do I contact if I have ques ons about
comple ng Form 5500or 5500‐SF? For an‐
swers to your ﬁling ques ons, please contact
your tax advisor or the DOL’s Employee Ben‐
eﬁts Security Administra on (EBSA) at 1‐866‐
463‐3278.
What are the penal es for not complying
with the Form 5500 or 5500‐SF? The DOL
and IRS can assess penal es for noncompli‐
ance with the annual repor ng require‐
ments, including submi ng incomplete
Forms 5500 or 5500‐SF or not ﬁling Forms
5500 or 5500‐SF by the due date. For exam‐
ple, the DOL has the authority under ERISA
to assess penal es of up to $2,097 per day
for each day an administrator fails or refuses
to ﬁle a complete Form 5500 or 5500‐SF.
The DOL typically sends a No ce of Intent to
Assess a Penalty to no fy ﬁlers of a proposed
DOL penalty due to a late or incomplete an‐
nual return.
Helpful Resources


DOL Webpage on the Form 5500 Series



DOL Webpage Dedicated To EFAST2



DOL’s Form 5500 and 5500‐SF Filing Tips

“A plan
administrator may
request a one‐time
extension…”
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Hire to Fit Your Company Culture
Poor hiring decisions can be extremely
costly for your company, in terms of
business interrup on, wasted recrui ng
and training resources, lower employee
morale and more. You may realize that
an individual is not a good ﬁt, or a new
employee may choose to leave if the job
doesn’t match his or her expecta ons.
In both circumstances, many of these
separa ons are due to the fact that the
hired individuals did not ﬁt the company
culture and therefore lacked produc vi‐
ty, crea vity and/or morale.

“Companies
looking to hire
individuals that fit
with their culture
must first identify
and understand it.”

Culture is the unifying element that
holds everyone in an organiza on to‐
gether. Unlike an established mission
statement, culture encompasses the
wri en and unwri en behavioral norms
and expecta ons of those within the
company. Culture can set one company
apart from others, and it can include the
value of work life balance issues, the
way the company is organized, the ex‐
tent to which leaders follow through on
mission statements and many other fac‐
tors.
Companies looking to hire individuals
that ﬁt with their culture must ﬁrst iden‐
fy and understand it. For instance, if
your organiza on recognizes personal
achievements and awards individuals for
a job well done, then a team‐oriented
employee might not be the best ﬁt. But
if your company values the total team
performance versus the contribu ons of
just one individual, then someone look‐
ing for personal recogni on might not be
as sa sﬁed working for your company.
Ul mately, if the ﬁt is not right between
the company and individual, then both
will lose interest and the rela onship will
probably fail.

beneﬁts:


Improved employee reten on



Enhanced employee performance
because most individuals at the com‐
pany share similar values and aspira‐
ons. When people share a common
purpose and similar a tude, it can
encourage people to perform be er.



Improved alignment from the top to
the bo om, and employees may
view leadership more posi vely.

Screening to Find a Cultural Fit
Developing a screening process that inte‐
grates prescreening based on your com‐
pany culture can be accomplished with
the following steps:
1.

Ask employees at various levels of
the organiza on how they see your
company culture. Then, iden fy the
similari es that arise among individ‐
uals—mo va ons, values, core com‐
petencies, etc.



When you can iden fy what makes
the organiza on successful, you will
know what to look for during the
selec on process. This technique is
also helpful in avoiding hiring dis‐
crimina on allega ons because you
have deﬁned the key characteris cs
of your culture, which help you logi‐
cally and fairly jus fy your hiring de‐
cisions.

2.

Create a brand to describe your or‐
ganiza on to poten al employees.



Depict your culture accurately so
that candidates can ﬁlter themselves
in or out based on how you describe
the company. If they do not see
themselves ﬁ ng into your culture,
they may not even apply.

3.

Have candidates complete an online
assessment as part of the recruit‐
ment process to screen poten al

Importance of a Good Fit
Finding employees who are a good ﬁt for
the organiza on produces the following
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candidates based on their qualiﬁca‐
ons, personality and other factors.
Use properly validated assessments
that meet legal and professional
standards.
4.





5.

Ask ques ons about traits that you
cannot or do not want to train
someone how to do (being self‐
mo vated, possessing integrity,
etc.). Ques ons should determine if
candidates have values and compe‐
tencies that match with the compa‐
ny’s culture.
Ask behavior‐related ques ons and
then rate open‐ended answers on a
scale.

of monitoring, learning and study‐
ing the culture of the organiza on,
and then design policies that align
with the culture. HR should con‐
stantly be asking if the organiza on
is truly what it claims, if it needs to
modify the culture to be more
compe ve and if it is remaining
compliant with all hiring laws.
Don’t Become Drained by Culture
Although ﬁnding a cultural match is
beneﬁcial, some mes desperately
seeking individuals who align with the
company culture can backﬁre. Here’s
why:


Ask for examples of situa ons in
which candidates faced dilemmas or
problems and successfully overcame
them.
Role‐play during the interview pro‐
cess to observe candidates in ac on.
Or, allow them to try out the posi‐
on for a day to see if it seems like a
good ﬁt for them (and for you). This
step would come a er all interview‐
ing was complete, and reference
checks and resume veriﬁca on
checks are also done.

6.

Know the laws applicable to hiring.

7.

Rate metrics for measuring cultural
ﬁt by determining cost‐per‐hire,
me‐to‐ﬁll and quality‐of‐hire data.

8.

Make sure management is trained
on how to properly interview for
behaviors.

9.

Maintain accurate records of all
your hiring decisions. During an
audit or discrimina on claim, you
will need to produce valid jus ﬁca‐
on for your decisions.

10. Human resources should stay on top

If the company promotes itself
diﬀerently than how the culture
really is, then prospec ve employ‐
ees will be lured in under false pre‐
tenses. If employees realize that
they’ve been sold on a company
inaccurately, they will probably
leave shortly a er being hired and
will lack the morale needed to suc‐
ceed while they are s ll there.



People who are too similar to one
another tend to lack the zest need‐
ed to be proac ve. If your en re
company is full of mediocre per‐
formers, no one will stand out to
mo vate others to work harder.
Along these same lines, groupthink
may set in.



Emphasizing a company culture
can become a legal exposure with
regard to compliance audits and
discrimina on accusa ons. If you
do not hire someone based on the
fact that they “did not ﬁt in with
your culture” but have no quan ta‐
ve proof to back this up, your
organiza on may be held liable for
discrimina on or failure to comply
with equal hiring provisions.

“Questions should
determine if
candidates have
values and
competencies…”

Ask The Expert
Ques on: What risk issues should we consider if our employees use an automated external de‐
ﬁbrillator (AED) while on the job if they are not trained? And what are the implica ons of them
not using it?
Answer: From a general HR standpoint, if an employer has an AED in the workplace, but has not
provided the appropriate employee training, the employer may incur risk where an untrained per‐
son a empts to use the device but does so incorrectly and causes harm (Good Samaritan laws may
or may not protect the individual who uses the device).
According to the Occupa onal Safety and Health Administra on (OSHA), AEDs are an important
lifesaving technology and may have a role to play in trea ng workplace cardiac arrest (see OSHA
resources here and here). Workers can be trained to:


Recognize sudden cardiac arrest and no fy EMS personnel.



Perform cardiopulmonary resuscita on (CPR).



Provide early deﬁbrilla on with an AED.



Care for the vic m un l emergency medical personnel arrive.

OSHA also provides a helpful ﬁrst aid program best prac ces guide.
It is unclear what the risk is if the device is onsite but the employer fails to use it. Some states have
enacted laws related to AEDs in the workplace, and there may be other usage and training laws that
a safety expert could outline for installa on (including registering the AEDs with local emergency
response agencies, as well as Good Samaritan laws).
We recommend reviewing this ques on with your risk, liability, and workers’ compensa on insur‐
ance broker and legal counsel, as they likely have be er insight into this topic and its risks.

OSHA Delays Electronic Deadline Repor ng
Just over a month before impacted employers were required to begin electronic repor ng of illness
and injury data from their 2016 Form 3000A, the federal Occupa onal Safety and Health Administra‐
on (OSHA) announced that it intends to propose an extension to the July 1, 2017 compliance date.
This extension aﬀects employers with 250 or more employees at one establishment or 20‐249 em‐
ployees at one establishment in designated. The inten on of this electronic repor ng was to provide
OSHA with individual company safety informa on in an electronic format that the agency would then
post publicly, with the intent of shaming employers with poor safety records. OSHA did not provide a
reason for the delay.
This announcement aﬀects electronic repor ng only. As of now, all other injury and illness tracking
and repor ng requirements and deadlines remain.

